
STATE OT NEW YORK

STATE TN( COM}TISSION

fn the l{atter of the Petit,ion
o f

Safeco Insurance Coupany of America

AfiFIDAVIT OT UAIf,II{G

for Redeternination of a Deficiency or a Revision
of a Deternination or a Refund of Corporatiotr
Franchise Tax under Article 33 of the Tax Law
for the Yeat 1975

State of l{ew York
County of A1bany

Jay Vredenburg, being duly sworn, deposes and says that he is an eslllioyee
tbat onof the Departnent of Taxation and Finance, over 18 years of age,

the Lst day of May, 1981, he senred the within notice of Decision
mail upoo Safeco Insurance Coupany of Anerica, the petitioner in
within proceeding, by enclosing a true copy thereof in a securely
postpaid wrapper addressed as follows:

Safeco lagurance Conpany of America
Safeco P1aza
seatrle, ldA 98185

and by depositiag sa$e enclosed iu a postpaid properly addressed
(post office or official deposltory) under the exclusive care and
tbe United States Postal Service wlthin the State of New York.

and
by

the
certiified

sealed

wraPper
custody

That deponent further says
herein and that the address set
of the petitioner.

Sworn to before me this
lst day of May, f981.

addressee ie the petitionerthat the gaid
forth on said wrapper iTbe last known

// r.,,' fl ,
I



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY, NEW YORK 12227

May L, 1981

Safeco Insurance Conpany of Anerica
Safeco P1aza
Seatt le, WA 98185

C'entlenen:

Please take notice of the Decision of the State Tax Comission encloeed
herewith.

You have now exhausted your right of review at the administrative Ievel.
Pursuant to section(s) f503 of the Tax Law, any proceeding ia court to rerNiew
ao adverse decision by the State Tax Comission can only be instituted un4er
Article 78 of the Civil Practice f,aws and Rules, and nugt be commenced in the
Suprene Court, of the State of l$ew York, Albany County, within 4 nonths frdm the
date of this notice.

due or refund allowed in accoddance

NY$ Dept. Taxation and Finance
Deputy Connissioner and Couasel
Albany, New York 12227
Phone /t (518) 457-624a

Very truly yours,

STATS TAT( COI.IMISSION

Petitioner' s Representative

fnquiries coocerning the conputation of tax
with this decision may be ad.dressed to:

Taxing Bureau' s Representative



STATE OF NEhI YORK

STAIE TN( COUI{ISSION

In the Matter of the Petition

of

SAT'ECO INSURAI{CE COUPANY OF A}IERICA

for Redetermination of a Deficiency or
for Refuad of Franchise Tax on Insurance
Corporations under Article 33 of the Tax
f,aw for the Year 1976.

ldhether petitioner

deduction, based on net

is entitled to a 1976 New

operating losses sustained

tr'IIIIDINGS 0F FACT

DECISION

York aet operating

in 1974 and 1975.

Petitioner, Safeco Insurance Company of Anerica, Safeco Pl.aza, Seattle,

Washington 98185, filed a petition for redeternination of a deficiency dr for

refund of franchise tax on i-ngurance corporations under Article 33 of the Tax

Law for the year 1976 (Fi le No. 29105).

In a letter dated Septenber 23, 1980, petitioner, by its assistant Fecretary

S. C. Strandberg, waived a formal hearing and consented to submission si this

natter to the State Tax Comission on the file as presently constituted.

ISSIIE

Lloss

1. On November 15, 1979 and Decenber 21, 1979, respectively, the Audit

Division issued to petitioner, Safeco lasurance Company of Anerica (nSafecotf),

a Statement of Audit Adjustnent aad a llotice of Deficiency, asserting ad{itional

franchise taxes due under Article 33 for the year 1976 in the amount $48;892.00,

plus itrtetest thereon. The Division explained the basis for the deficipncy,

as fol lows:

"A New York net operating loss deduction is presunably the sane as
that allowed by the federal. Since no aet operating loss deduction
was taken on the federal return, no net operating loss deduction is
allowed for New York State tax purposes.tt



2. Safeco timely

for L976, in which it

amount  $18,829 r880.00,

1974 and 1975.
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filed a Francbise Tax Return for Insurance Corporations

availed itself of a net operating loss deduction iin the

resulting from the carryforward of losses incured in

3. For I'ederal incone tax purposes, the losses

in 1974 and 1975 were carried back to 1971, then to

carryforward to 1976.

sustained by petitf.oner

1972. There was ao loss

CONCLUSIONS OF l"Attl

insuEance

section 187

cor-poration's

B. That for taxable years comencing on or after January 1, 1974, fi-nsurance

corporations are subject to trpo franchise taxes imposed by Article 33 of the

Tax l"aw.

A. That for taxable years comencing before January l, 1974,

corporations such as petitiorer were subject to the tar iryosed by

of Article 9 of the Tax Law. The tax lras measured by tbe insurance

preniums written on risks located or resident in this state.

Section 1501 inposes a franchise tax sinilar to that which

on business corporations by Article 9-A. Pursuant to section 1502,

is calculated on one of four alternative bases, the first being the

entire net income or the portion thereof allocated to New York.

is ipposed

thiF tax

ta4payert s

In addition, section 1510 inposes a tax, similar to that i-qrospd by

former section 187, measured by the taxpayer's premiums.

C. That section 1503 sets forth the rules by which entire net income is

calculated. A net operating loss deduction is pernitted by paragraph ! of

subdivision b, as follows:

t 'Aty 'net operating loss deduction'.. .al lowable under section[ ] one
huodred seventy-tlro...of the internal revenue code,..which is allowable
to the taxpayer for federal i.ncone tax purposes:

(A) shall be adjusted to reflect the nodifications required by
the other paragraphs of this subdivisionl
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(B) shall not, however, exceed any euch deduction allowable td
the taxpayer for the taxable year for federal income tax purpopesl
and
(C) shall not include any such loss incurred in a texable yeag
beginning prior to January first, nineteen hundred seventy-fouh
or duri.ng any taxable year in which the taxpayer was not subjeEt
to the tax inposed under section fifteen hundred one.rr

D. That section 1503(b)(4) of Art icle 33 and section 208.9(f) of Apticle

9-Ar which allow the corporate taxpayer subject to taxation under said respective

articles a net operating loss deduction, are substantially sinilar and are to

be construed in a like naqner.

"The provisioas in article thirty-three of the tax law, which artic[-e
is added by section one of this act, shall be construed so that the
provisions of such article which are the same as or are substantialfl.y
identical with those in article nine-a of the tax law shal1 be i
regarded as being in pari nateria and shall be construed in a like
manner.'r L. L974, ch.*6lig;-ffio 12.

E. That the allowaoce, by the aforementioned statutes, of net opedating

loss carryback and carryforr+ard ie intended to conform New York practiceb with

Feileral practices, and to assist net{ businesses and those with fluctua[.ing

incones. See Tglnar Communications Corp.. v., Procaccino, 48 A.D.2d f89 (ga

Dept. 1975); Ameriqan Can Co., y. State Tax Comission, 37 A.D.2d 549 (3d] Dept.

1971)1 Governorrs Memorandum, N.Y.S. Legislative Amual 1961 , 461; Dept. of

Taxation and Finance Memorapdum to the Governor, S. Int. No. 2842, Pr. l{o.

4441,  Apr i l  6 ,  1961 ( t .  1961,  Ch.  7f3 Bi l l  Jacket) .

F. That it has been the long-standing, consistent policy of the Tax

Comission to confine the anount of the New York net operatiag loss dedrlction

to that amount actually absorbed for Federal purpoees in tbe taxable yebr

question. Section 3.12(d), Ruling of tbe State Tax Com., March 14, I

NYCRR 3-8.2(d) (eff . January 1, 1976); t{atter of Telpar Comunications

State Tax Com., June 20, 1974; tlatter_ of Savin Fusiness Machineg Corlr., State

Tax Comur., March 24, 1970; Matter ofHi-Lo Food Centers, Inc., State f,ar

1A

2g

Comn., March 9, f970; Hatter ,of SpeJ{cor Electronics Inc., State Tax
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Com., March 9, 1970; Matter of Vision Associates Inc. ,  State Tax Com. ,

March 9,  1970.

Similarly, Article 22 of the Tax Law nakes available to the

taxpayer a net operating loss deduction, not to exceed the deduction

for Federal income tax purposes in the saoe year. Hatter _qE Janes

M4rgqret L. Sheils, State Tax Com., 0ctober 3, 1977, rev'd sub aom.

$tate Tax Com.,  72 A.D.zd 896,  rev 'd ,  _N.Y.2d_ (February,  1981) .

Gurney v .  Tul ly ,  67 A.D.2d 3031 f ,€vrd,  51 N.Y.2d 818 ( f980) .

individual

allowed

f,. and

Sheils v.

See also

G. That other jurisdictions, which utilize Federal corporate income as a

base for taxation and which pernit carryback and/or carryforward of net operating

losses, have articulated policies, pronulgated regulations and rendered decisions

similarly liniting the state net oBerating loss ileduction to that actually

taken by the taxpayer in that year for Federal purposes. Seer e.g., F1a.

S ta t .  Sec t i on  220 .  13 (b )  ( r ) ( c ) .

In its interpretation of section 44-11-11(b) of the Rhode Island
1

General Lawsr' that staters taxing authority held that where the Federal net

operating loss deduction for 1975 was carried back and used up in 1972, 1973

and 1974 and there was consequently no carryforward to 1976 or thereafter,

there sould likewise be no carryfor'ward for state purposes although, by statute,

the state net operating loss deduction could not be utilized against Rhode

Island 1972, 1973 or 1974 taxable income. R.I. Tax Rep. (CCH) tt10-558, Bullet in,

Novenber 6, L974.

1*rrA net operating loss deduction shall be allowed which shal1 be the same
as the net operating loss deduction allowed under section 172 of the internal
revenue code of 1954, except tbat... (2) such deduction shall uot include any
net operating loss suslained during any taxable year beginning prior to January 1,
1975, or during any taxable year in which the taxpayer was not subject to the
tax inposed by this chapter, (3) such deduction shall oot exceed the deductioo
for the taxable year allowable under section 172 of the internal revenue code
o f  1954 . . . ' r .
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The Delaware State Tax Board determined that net operatiog losses

incurred subsequent to January 1, 1958 (thereby qualifying for deduction under

the applicable statute) were not deductible on state corporate returns if they

had been exhausted by carrybacks to pre-1958 years on Federal returns. Del.

Tax Rep. (CCn) $10-710.51, Docket Nos. 238, 239; July 27, 1962.

tt. That more recently, the Supreme Court of Illinois has affirned a

decision of the Appellate Court which held that a net operating loss is deductible

for state incone tax purposes only in the same nanner and amount as is deducted

on the taxpayerrs Federal return for that year. The tarqayerts net operating

loss was reflected only on its state income tax return after conputation of

its Federal taxable income on a separate return basisl because it filed a

coasolidated Federal return with its subsidiary, no net operating loss appeared

thereon. The taxpayer nas not entitled to carry back to 1969 and 1970 a 1971

net operating loss, inasmuch as such loss ldas conpletely absorbed when applied

against 1968 Federal taxable incone; this lras so, even though there existed no

state income tax act in 1968 and consequently, none of the net operatirg lo$s

could be absorbed in tbat year. Bodine Eleclr ig Co. v..Al lphin, 2 I11. Tax

Rep.  (CCn) t1201-052,  af f  'd ,  410 N.E.2d 828 (1980) .

I. That the United States Suprene Court, in its exanination of the

Congressional intent underlying section 772 of the Internal Reveaue Code,

found that t'wastetf of the loss deduction was indeed tolerated under certain

circumstances; timing accidents might occur which trrobil a taxpayer of tbe

fullest benefit of the deduction-

"Congress nay, of course, be lavish or miserly in renedying perceived
inequities in the tax structure. hthile there is no doubt that
Congress through the loss carryover provisions did intend to reduce
the arbitrariness inherent ia a taxing system based on annual account-
ing, the history of the loss offset provision does not support the
respoadeatr s vision of a Congress seeking perfection iu the realization
of i ts objective.r '  Snited States v. Foster t\nber Co., Inc., 429
u . s .  32 ,43 -44  (1976 ) -
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The Court held that both capital gain and ordinary income must be included in

the taxable iacome offset by the loss deduction before any 1o6s excess night

be carried forward, notwithstanding that the fu1l benefit of the loss deiluction

was not reflected in reduced tax liability: for the year to which the loss

was carried back, the taxpayer had used the alternative ta:. couputatioa nethod,

and its ordinary incone was less than the loss deduction.

J. That Article 33 contains a sigoificant feature specifically designed

to ease the burden of retaliatory taxation by other states: a retaliatory tax

credit. Section 15ff(c). Dept. of. Taxation and Finance llenorandun to the

Governor, A. Int. No. 12212, l lay 30, 7974 (t.  1974, Ch. 549 Bil l  Jacket).

K. That, in accordance with section 1503 of the Tax Law and section 172

of the foternal Revenue Code, the net operating losses sustained by petitioner

io, 1974 and 1975 nust be carried back to f97f and 1972 before they nay be

carried forvard to 1975 and thereaf,ter. There can be no carryforward of a net

operating loss to a year in which there was no Federal net operating loss

carryfort*ard steming fron the sane loss.

I,. That the petition of Safeco Insurance Conpany of Anerica is hereby

denied, and the Notice of Deficieacy issued Decenber 21, 1979 is sustaiaed ia

fu l1 .

DATED: Albany, New York

MAY 0 r lggt


